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	MEMORANDUM

TEXAS DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES


	TO:
	[image: image1.jpg]


Chair and Members
Department of Family and Protective Services Council

	FROM:
	Anne Heiligenstein
Commissioner

	SUBJECT:
	Agenda Item 7a: Recommendation to adopt rule changes in TAC Chapter 745, Licensing (Background Checks), and Chapter 749, Child-Placing Agencies (Time Limited Verifications of Foster Homes)

	DATE:
	October 15, 2010


BACKGROUND AND PURPOSE

Licensing is recommending adoption of changes to administrative rules in 40 TAC, Chapter 745, Licensing (Background Checks), and Chapter 749, Child-Placing Agencies (Time Limited Verifications of Foster Homes). The recommended changes:

· support kinship and fictive kinship placements; and

· allow time-limited verifications of foster homes.

The proposed rules to support kinship or fictive kinship placements found in Chapter 745 would make prospective foster and adoptive parents, and persons in their home, eligible for a risk evaluation for any criminal conviction currently monitored by CCL provided the relevant criminal conviction does not violate certain crimes noted in the federal Adoption and Safe Families Act and:

-  the criminal conviction is more than 20 years old; or 

-  the prospective foster or adoptive parent is related to or has a significant longstanding relationship with the child. 
The rules also require information regarding a prospective foster or adoptive parent's relationship with a child to be submitted as part of a person's risk evaluation. Additional changes related to background checks include: 

· clarifying the term "professional" so that staff may more easily identify who is not required to complete a background check; 

· requiring that background checks for school-age and before or after-school programs be submitted online through the DFPS website; and 

· requiring every person in the foster or adoptive home, not just the foster and adoptive parents, to provide any addresses, including counties, where the person has lived outside the State of Texas any time during the previous five years preceding the date of the background check request.

Proposed changes to Chapter 749 are primarily a result of feedback received from Child Protective Services that it would be beneficial to allow them to add time-limits to foster home verifications in certain circumstances. Currently, all verifications are considered non-expiring, meaning they do not have an end date. The rules associated with time-limited verifications will be optional, meaning that providers are not required to associate time limits with any foster home verification. If providers do choose to set time limits for foster home verifications, the rules being proposed will provide direction and guidance for when and how providers will issue and manage time limited verifications for foster homes.
STATUTORY AUTHORITY AND STATUTES AFFECTED

The new section is proposed under Human Resources Code (HRC) §40.0505 and Government Code §531.0055, which provide that the Health and Human Services Executive Commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including the Department of Family and Protective Services; and HRC §40.021, which provides that the Department of Family and Protective Services Council shall study and make recommendations to the executive commissioner and the commissioner regarding rules governing the delivery of services to persons who are served or regulated by the department.

The new and amended sections implement §§42.042 and 42.056.

COMMENTS AND RESPONSES

The proposed rules were published in the Texas Register on August 13, 2010. DFPS received three comments and three questions regarding the proposed rule changes to Chapter 745. No comments or questions were received related to the proposed changes to Chapter 749. One comment was general support for the proposed rule changes to Chapter 745, received from a person who did not identify their organization or role in child care. The other two commenters identified themselves as child day care providers. Questions were answered in individual responses to the commenters, and are not included in this memo.
	Section Affected and Original Proposal
	Summary of Commenter’s Concern
	Department Response and Rationale

	§745.615
	One commenter disagrees with allowing any person to have a "waiver" for the background check requirements.
	DFPS recommends adopting this section without change. The rule being changed in the proposal clarifies the current exception for professionals who have a background check conducted through another government entity only applies when (1) the professional will be at the operation in an official capacity, and (2) for day care operations, written parental consent is obtained before the professional is allowed to have unsupervised access to a child in care. This exception prevents duplication of effort by multiple agencies.

	§745.623
	One commenter supports the rule change.
	DFPS recommends adopting this section with no changes.

	§745.687
	None
	DFPS recommends adoption of this section with a cite change to make it consistent with the changes recommended in §745.693.

	§745.693
	None
	The proposal allows a prospective foster or adoptive parent, or any person in the home, to be eligible for a risk evaluation for (1) any criminal conviction that does not violate certain crimes noted in the federal Adoption and Safe Families Act, AND (2) the prospective foster or adoptive parent is related to or has a significant longstanding relationship with the foster or adoptive child. 
Although no comments were received concerning §745.693, DFPS is recommending adoption of this section with changes to also allow a risk evaluation for any conviction that is more than 20 years old, as long as it is not also a violation of the federal criminal restrictions. 
The federal restrictions include a permanent bar on felony convictions for: (1) child abuse or neglect; (2) spousal abuse: (3) a crime against children; or (4) a crime involving violence, including rape, sexual assault, or homicide, but not including other physical assault or battery. Note: The federal restrictions also include a temporary bar for any felony convictions in the last five years for physical assault, battery, or a drug-related offense.


RECOMMENDATION

It is recommended that the Council recommend adoption of these rules, with or without changes, as they are attached to this memo.

SCHEDULE

	Milestones 
	Dates

	Proposed rules presented to the Council for recommendation to publish
	July 16, 2010

	Approval to publish proposed rules received from HHSC
	July 30, 2010

	Proposed rules published in the Texas Register
	August 13, 2010

	Thirty-day comment period ends
	September 13, 2010

	Rules presented to the Council for recommendation to adopt
	October 15, 2010

	Estimated approval date to adopt rules received from HHSC
	November 1, 2010

	Estimated date adopted rules published in the Texas Register
	November 19, 2010

	Effective date
	December 1, 2010


ATTACHMENTS 

Attached is a copy of the proposed adopted rules, as recommended for submittal to the Texas Register.
AN EQUAL OPPORTUNITY EMPLOYER


