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	MEMORANDUM

TEXAS DEPARTMENT OF FAMILY AND PROTECTIVE SERVICES


	TO:
	[image: image1.jpg]


Chair and Members
Department of Family and Protective Services Council

	FROM:
	Anne Heiligenstein
Commissioner

	SUBJECT:
	Agenda Item 7b: Recommendation to adopt rule changes in 40 TAC, Chapter 746, Minimum Standards for Child-Care Centers; and Chapter 747, Minimum Standards for Child-Care Homes.

	DATE:
	October 15, 2010


BACKGROUND AND PURPOSE

Licensing is requesting approval to adopt the proposed rules, 40 Texas Administrative Code (TAC), Chapter 746, Minimum Standards for Child-Care Centers, and Chapter 747, Minimum Standards for Child-Care Homes. DFPS is required by Chapter 42 of the Human Resources Code (HRC) to evaluate minimum standard rules at least every six years. In addition, part of Licensing’s business plan is to review, analyze, and update rules to strengthen the protection of children in out-of-home care and improve providers' understanding of the rules. The minimum standard rules were revised to clarify current rule and update rules with current practices in the industry. 

In order to update the minimum standards, input was obtained from providers, child-care workgroups, provider associations, and licensing staff. In addition, the changes incorporated were based on the review of minimum standards from other states, available research and literature relating to child-care, and health and safety practices recommended by experts, such as the Consumer Products Safety Commission (CPSC), the American Academy of Pediatrics (AAP), United States Department of Agriculture (USDA) and the National Highway Transportation Safety Administration (NHTSA) as well as Caring For Our Children, National Health and Safety Performance Standards, 2nd Edition,  which is a publication developed collaboratively by the American Academy of Pediatrics,  American Public Health Association and National Resource Center for Health and Safety in Child Care.  

STATUTORY AUTHORITY AND STATUTES AFFECTED

The new section is proposed under Human Resources Code (HRC) §40.0505 and Government Code §531.0055, which provide that the Health and Human Services Executive Commissioner shall adopt rules for the operation and provision of services by the health and human services agencies, including the Department of Family and Protective Services; and HRC §40.021, which provides that the Department of Family and Protective Services Council shall study and make recommendations to the executive commissioner and the commissioner regarding rules governing the delivery of services to persons who are served or regulated by the department.
These changes implement HRC §42.042. 

COMMENTS AND RESPONSES 

Licensing used multiple avenues to inform stakeholders of the proposed rules and comment period. 
· An e-mail was sent to stakeholder organizations, including Texas Licensed Child Care Association and Texas Association for the Education of Young Children, as well as each member of the multidisciplinary workgroup who met during the rule development process. 
· An e-mail was sent to subscribers of the HHSC updates notification system to inform them of proposed rules;  

· A postcard was mailed in mid-April to all licensed child care centers and licensed and registered homes regarding the proposed rules and public comment period. 
· An e-mail was sent on June 10, 2010, reminding licensed child care centers and homes of the public comment period. 
Prior to publication of the proposed rules, DFPS created a public comment e-mail box and an electronic comment form that individuals could use to submit comments on-line. Links to the on-line submission form and e-mail box were included in all notifications sent to providers.  
The rules were presented to the DFPS Council at their meeting on April 20, 2010. At the meeting, public testimony was received from various stakeholders, including a state senator, owners, directors, and direct care staff from numerous child care centers, child care home providers, child advocates, and parents.
The proposed rules were published in the Texas Register on June 11, 2010. DFPS received 1,526 comments related to Chapter 746; and 95 comments related to Chapter 747. A total of 715 individuals provided comment for Chapter 746; and 34 individuals provided comment for Chapter 747, between April 16, 2010 and July 16, 2010. Comments were received through e-mail, regular mail, and public testimony.

Commenters who used the electronic comment form were asked to choose one of five options that best described their role in a child care operation. Of the choices, 

64% identified themselves as child care providers, 22% chose child advocate, 7% chose parent, 6% chose other and 1% selected Licensing staff.
Specific agencies and organizations that submitted comments include: Texas Association for Infant Mental Health (TAIMH), Texas Licensed Child Care Association (TLCCA), Texas Association for the Education of Young Children (TAEYC), United Way of Greater Houston, United Way of Capital Area, League of Women Voters of Texas, Collaborative For Children, Texas Early Childhood Education Coalition (TECEC), Texas Council for Developmental Disabilities, One Voice, Voices, Educational First Steps, Austin/Travis County Health and Human Services Department Early Childhood Council, Knowledge Learning Corporation, and a representative from a bus sales and manufacturing company, who submitted comments on behalf of the company and approximately 480 child-care centers.
Responses to comments are noted below.

	Section Affected and Original Proposal
	Summary of Commenter’s Concern
	Department Response and Rationale

	§746.105(5)


	One commenter requested that DFPS revise the definition of "After-school program" in paragraph (5) by removing the words "summer vacation" from the definition.


	DFPS recommends adopting this definition without change. The proposed rule deletes the definition of "after-school program, because with the adoption of Chapter 744, Minimum Standards for School-Age and Before or After-School Programs, which was effective September 1, 2010, this definition is no longer applicable or necessary. 

	§746.201(5)


	One commenter expressed concern about paragraph (5). The commenter was concerned that background checks are not confidential. The commenter said that the agency regularly sends letters addressed to the director of the centers instead of the designee. Sometimes the letters are forwarded to the designee and sometimes they are not.


	DFPS recommends adopting this paragraph without change. In many situations background check information is appropriately released to a center. The intent of this rule is to clarify that all information related to background checks must be kept confidential by the center after the release of the information to the center. Licensing only sends the center notification letters to the designee if he has elected to receive routine correspondence as indicated on the governing body designation form. Otherwise, notifications are sent to the director of the center.

	§746.201(6)


	One commenter expressed concern about paragraph (6); regarding the requirement to ensure that parents have the opportunity to visit the center at any time during hours of operation. The commenter stated that some programs held in public schools require parents to scan their driver's license or ID cards in order to enter the school to pick up their children.
	DFPS recommends adopting this paragraph without change. The intent of this paragraph is to ensure that families are able to visit all parts of the center during operating hours without prior approval. Centers can require parents to register once they arrive at the center, as long as pre-approval requirements are not necessary. 

	§746.301(8)


	DFPS received five comments concerning paragraph (8), which requires operations to notify Licensing of any planned closure of five or more consecutive days during their designated hours of operation. Two commenters expressed concern that this rule is unnecessary since they regularly close on school holidays including winter and spring break. One of them suggested that operations be able to send Licensing their annual calendar before school begins. Three commenters asked if they must submit planned closures each year if they do not change.


	DFPS recommends adopting this section without change. A center's designated hours of operation are established by the center itself and are submitted to Licensing either at the time of application or when there is a change in the designated hours of operation. This rule requires facilities to notify Licensing of any planned closures that occur outside their designated hours of operation. For example, a center that chooses to remain closed during specific times of the year, such as local holiday school breaks, would report these scheduled closures in their designated hours of operation to their Licensing inspector at the beginning of the school year. This rule requires reporting unexpected but planned closures, such as those due to reduced enrollment, that were not included in the designated hours of operation.

	§746.401


	DFPS received one comment regarding the posting of required items. The commenter stated that most parents are in such a rush they do not stop to see the postings. The commenter suggested that each class should have a board of what that class did that day or show parents where to find their daily activities posted.
	No changes were proposed to this rule; however, DFPS will consider proposing further changes at a later date, so child advocates and parents will have the opportunity to submit public comment on any proposed change to the rule.


	§746.405


	DFPS received three comments in response to subsection (c). Two commenters supported the use of cellular phone service as long as calls to 911 direct emergency personnel to the operation. One commenter expressed concern that this change is unnecessary since cellular phones rely on verbal communication to establish location.
	DFPS recommends withdrawing the proposed changes to add subsection (c) since there is not yet a reliable system available in all areas and among cellular phone providers that ensure a call made to 911 from a cell phone will automatically direct emergency personnel to the center. 

	§746.501(24)


	DFPS received eight comments concerning paragraph (24). Four commenters supported providing a comfortable place for a mother to breastfeed her child. Four commenters had concerns. Three commenters expressed concerns regarding providing a place for breastfeeding. Two specifically commented regarding the requirement for adult size chairs for breastfeeding and suggested that this only be required if the center had a mother who breast fed. The fourth commenter expressed concern that breastfeeding is a natural human function that is assumed to be provided for and accepted as well as encouraged and not an event that needs to be legislated. One commenter asked for clarification regarding ages and half day programs.
	DFPS recommends adopting this section without change. The intent of the rule is to ensure that mothers have space in the child-care center to breast feed. Breastfeeding protects infants from many diseases and may reduce the risk of childhood obesity. Providing a comfortable place for mothers to feed their children helps to support breastfeeding, which is encouraged by the American Academy of Pediatrics, the Child and Adult Care Food Program administered by the United States Department of Agriculture (USDA), and the U.S. Department of Health and Human Services as outlined in the Surgeon General's Vision for a Healthy and Fit Nation 2010. The comfortable place may be in the classroom; no additional chairs are necessary if there are already other adult-size chairs available in the space. This applies to both full and part day programs where children may be in care.

	§746.605(6)


	One commenter expressed concern regarding who may be listed as an emergency contact. The commenter suggested that the custodial parent should be able to list the other set of parents as the emergency contact person. The commenter stated that this does not make sense and parents get upset when asked to write in someone else since they prefer to list the other parent and step-parent.
	DFPS recommends adopting this section without change. The term "parent" is defined in §745.21(28) of this title (relating to What do the following words and terms mean when used in this chapter?). This definition is applicable to all Licensing chapters unless otherwise specified. Paragraph (6) of this rule does not prevent a parent from designating the non-custodial parent or whomever they choose to be an emergency contact.

	§746.631


	Two comments were received regarding systems to sign children in and out of care. One commenter expressed support and suggested that this will save staff time since they will not have to go back through paperwork to determine if a child was in care on a previous day. One commenter asked for clarification for half day programs that have regular class hours when referring to a check-in/out system for children. Can accommodations be made for a regular schedule?
	DFPS recommends adopting this section without change. This requirement applies to both full and part day programs. It is important that the arrival and departure of each child is recognized and recorded in order to ensure that children are supervised and accounted for and in the event of an emergency at the center. 



	§746.801(8)


	One commenter asked for clarification regarding what is considered proof of request for a DFPS background check. Is the e-mail received from CLASSPROJECT going to be considered proof?
	DFPS recommends adopting this section without change. The e-mail confirmation is considered proof of request. This may be maintained electronically or by paper as long as it is available for review by Licensing. 



	§746.805


	DFPS received one comment supporting the rule regarding electronic records.
	DFPS recommends adopting this section without change.

	§746.901(8)


	DFPS received two comments supporting the requirement that a center keep photo identification on record for all personnel.
	DFPS recommends adopting this section without change.



	§746.1011


	DFPS received 264 comments regarding a director's presence at the center. Of the 20 comments commenting on the entire rule, three supported one director per center, 13 expressed concerns primarily regarding time off for vacation, sick leave, and training, and four requested clarification regarding time off.

Regarding subsection (a), which outlines that a director must be present 75% of the weekly operating hours or 30 hours, DFPS received 192 comments. Eighty-nine commenters supported the requirement. Of the 65 commenters who expressed concern with the proposed rule, the majority stated that this requirement would make it difficult for directors to take time off or be away from the center during operating hours. Some commenters expressed concern that costs would increase since a second director would have to be employed. Forty commenters asked for clarification regarding time off. 

Regarding subsection (b), which requires that a director may only be designated for one center, 11 commenters supported the requirement and 39 expressed concern. Three of these commenters suggested that a director may direct more than one center if the overall capacity is less and the centers have good compliance history. Four commenters suggested that there be a grandfather clause or additional time to comply. Seven commenters expressed concern that centers with only one or two classrooms per location will have increased costs or possibly shut down.
	The accessibility of a director is fundamental to a well-run operation. The confidence of the parents and the support, guidance, and professional growth of the employees depends largely on the knowledge, skills, and dependable presence of a director. Directors may take time off and designate someone to be in charge during their absence as is currently outlined in §746.1013. In response to the public comments received in opposition to the proposed changes and concerns expressed regarding the potential fiscal impact, 
DFPS recommends adopting this section with changes that clarify the intent of the current requirement that a director be routinely present to adequately meet the responsibilities of the position and ensure compliance with all minimum standards.



	§746.1015


	DFPS received three comments concerning director qualifications. The commenters were concerned that current director qualification requirements are too high. One commenter suggested that all prospective directors be required to take a skills test either in writing, by demonstration, or both.
	No changes were proposed to this rule, however, DFPS will consider proposing further changes at a later date, so DFPS can appropriately research this issue and child advocates and parents will have the opportunity to submit public comment on any proposed change to the rule.

	§746.1021


	None
	Although no comments were received for this rule, the DFPS recommends adopting this section with changes to subsection (a) subparagraph (3) to add that the experience can come from another country. This change would help to clarify that experience in another country counts toward director qualifications and will make the rule consistent with a similar rule in Chapter 744.

	§746.1023


	Two commenters expressed support for the addition of experience teaching pre-kindergarten as substitutable experience towards director qualifications.
	DFPS recommends adopting this section without change.

	§746.1103


	One comment was received for this rule that outlines the differences in qualifications for employees and caregivers. The commenter suggested adding the term fingerprinting under the heading "Caregivers counted in the child/caregivers ratio."
	DFPS recommends adopting this section without change. The phrase "background checks" is consistent with the term in Chapter 745, Licensing, Subchapter F, which outlines the requirements for all types of background checks including name-based checks, fingerprint-based checks, and central registry checks, depending upon the circumstances.

	§746.1107(2)(C)


	One commenter expressed concern that allowing an individual with a high school certificate of coursework completion to qualify as a caregiver would create a loophole and reduce the education requirements for caregivers.
	DFPS recommends adopting this section without change. The intent of this change is to clarify that an individual who can provide documentation that they have completed and passed all courses required for high school graduation meets minimum qualifications.

	§746.1201


	Two comments were received for this rule that outlines general responsibilities of employees. One commenter expressed support for the revision of the requirement that children are not abused, neglected, or exploited while in care. One commenter expressed concerns that the statement "children are not abused, neglected, or exploited while in care" opens all centers up to lawsuits. 
	DFPS recommends adopting this section without change. The intent of this rule is to clarify that employees are responsible for ensuring children are not abused, neglected, or exploited while they are in care at the center.



	§746.1203


	Of the 29 comments received, 18 supported the disallowance of electronic devices for personal use. Seven commenters expressed concern that it should be up to each center to develop a policy on electronic devices that works for them instead of adding a rule. Five commenters asked for clarification regarding the use of cell phone for center business or in the event of an emergency.
Five commenters asked for clarification regarding the use of cell phone for center business or in the event of an emergency.
	DFPS recommends adopting this section without change. The purpose of the requirement is to prohibit personal use of electronic devices that would interfere with a caregiver being able to appropriately supervise the children in her care. Use of a caregiver's personal cell phone for a business related reason, including contacting the parent or EMS in the event of an emergency, is permissible.


	§746.1205


	Two commenters expressed concern with the current definition of supervision. One suggested that the term physical presence be added to the rule. The second commenter suggested that school-age children be allowed some freedom to be out of sight and sound of the caregiver to do such things as travel to and from the restroom and transition from one area to another.
	No changes were proposed to this rule. The definition for supervision is always difficult and there is never complete agreement on any one definition. The current definition does attempt to encompass issues like physical presence and age appropriate freedom. DFPS is not recommending any changes to the definition of supervision at this time.

	§746.1301


	DFPS received 31 comments concerning required training. Nineteen commenters support increasing initial and annual training requirements for employees including caregivers and directors. Eleven commenters expressed concern regarding the increase of initial and annual training requirements. One commenter expressed concern regarding requiring pre-service training stating that this is not required in order for a parent to have a child.
	No changes were proposed to this rule, however, a request has been made to the Office of Attorney General (OAG) regarding DFPS' legal authority to increase training hours by rule. Once DFPS receives a response from the OAG, DFPS will determine whether changes to the training rules are needed.


	§746.1309


	DFPS received seven comments regarding caregiver training. Five commenters supported the addition of training topics. Two commenters expressed concern and one suggested that annual training of child abuse and family violence awareness be required for all caregivers and employees and this training could easily cover SIDS/shaken baby plus much more. The second commenter also expressed concern regarding the cost of training for staff.
	DFPS recommends adopting this section without change. No changes are proposed to the number of hours of training that caregivers and directors must obtain. The only changes are to add and expand the topics that count towards annual training requirements. DFPS provides centers the greatest flexibility to choose who may provide training as outlined in §746.1317 of this title.

	§746.1311


	One commenter asked if the proposed change in language from "qualified" director to "designated" director would mean that the designated individual would have to meet director qualifications.
	DFPS recommends adopting this section without change. The intent is to clarify language and does not change the meaning from the current rule, which does apply to directors who meet director qualifications as required by §746.1015 or §746.1017 of this title. 

	§746.1317(a)(5)


	Two commenters supported adding language to reference the Texas Trainer Registry and specify that the director or caregiver have specialized training or knowledge on the subject matter they are providing training for.
	DFPS recommends adopting this section without change.

	§746.1403


	Six commenters were concerned with the proposed rule regarding volunteers and contractors. Two commenters suggested that parents who volunteer not be required to comply with this rule. Three commenters suggested that parents who volunteer should not have to obtain annual training. One commenter expressed concern in how to comply when a contractor sends a substitute without first notifying the center.
	DFPS recommends adopting this section without change. The purpose for changing the rule is to include any person under contract with the center. Volunteers were already required to comply with this rule. Requiring volunteers and contractors to meet employee and caregiver qualifications helps reduce the risk to children in care. Licensing will continue to provide technical assistance and continue to clarify which volunteers and parents who supplement the ratios for activities such as swimming and field trips on an incremental or irregular basis do not require training.

	§746.1601


	DFPS received 369 comments concerning child to caregiver ratio. Of the commenters, 182 supported the changes. Supporters stated that Texas ratios lag behind the majority of the nation and several commented that they support even lower ratios based on the recommendations of American Academy of Pediatrics (AAP).

One hundred and eighty one commenters were concerned with the changes. The majority of commenters were concerned that reducing ratios would increase the cost of child care for both providers and parents. Many others commented that centers would offer fewer slots for children whose families receive child care subsidies to make up the cost of lowered ratios. Some commenters expressed the concern that fewer slots would result in more families seeking unregulated care. Commenters expressing concern also stated that reimbursement rates for child care subsidies have not kept pace with the actual cost of care over the last few years. Six commenters expressed general comments that while the changes in ratios benefit children, the cost to decrease ratios must be considered.
	DFPS proposed changes to this section based on current research and feedback from stakeholders and appreciates the support expressed by commenters during the comment period. Comments were also received from stakeholders, including child-care providers and parents, who expressed concern with lowering the ratios at this time. Many of these commenters  indicated that although they believe lower ratios are beneficial, it would adversely and disproportionately affect the families who need child care right now.

In response to the concerns expressed about the fiscal impact during a tough economic period for both child-care businesses and working parents, as well as the risk to any children placed in unregulated care as a result of potential increases to child-care costs, DFPS recommends withdrawing the proposal.

	§746.1609


	DFPS received 141 comments concerning the maximum group size requirements for children in care. Of those, 72 commenters supported the changes. Commenters expressed that reducing group size supports a safer environment and promotes higher quality care and learning. Other commenters expressed that large group sizes can adversely affect children's behavior, while others mentioned that large groups may lead to increased caregiver stress and burnout.

Sixty-six commenters expressed concern regarding the changes, primarily regarding the increased costs that will result. Commenters also were concerned that there would be less availability of infant and toddler care and families may be encouraged to seek unregulated care. Four commenters suggested keeping the current group size for infants and toddlers but allow three caregivers.


Three commenters asked for clarification on the changes.
	DFPS proposed changes to this section based on current research and feedback from stakeholders and appreciates the support expressed by commenters during the comment period. Comments were also received from stakeholders, including child-care providers and parents, who expressed concern with lowering the ratios at this time. Many of these commenters  indicated that although they believe lower ratios are beneficial, it would adversely and disproportionately affect the families who need child care right now. 

In response to concerns about the fiscal impact for both child-care businesses and working parents as well as the risk to any children placed in unregulated care as a result of potential increases to child-care costs, DFPS recommends withdrawing the proposed changes to this section.


	§746.1617


	DFPS received one comment suggesting clarifying the language to state that a center must maintain at least the following classroom ratios until the center meets the new ratios, no later than December 1, 2012.
	DFPS recommends withdrawing new §746.1617. DFPS proposed changes to this section based on current research and feedback from stakeholders and appreciates the support expressed by commenters during the comment period. Comments were also received from stakeholders, including child-care providers and parents, who expressed concern with lowering the ratios at this time. Many of these commenters indicated that although they believe lower ratios are beneficial, it would adversely and disproportionately affect the families who need child care right now.

In response to the concerns expressed about the fiscal impact during a tough economic period for both child-care businesses and working parents, as well as the risk to any children placed in unregulated care as a result of potential increases to child-care costs, DFPS recommends withdrawing the proposal.

	§746.1803


	None
	DFPS recommends withdrawing the proposed changes to this rule. See rationale in §746.1601 for additional information.

	§746.2101


	One commenter expressed concern that when children are playing on their regular playground and playing in a sprinkler the caregivers should be able to watch them just like they do when the sprinklers are not in use.
	No additional caregivers are required for sprinkler play as outlined in §746.2117 of this title. In response to the concerns expressed about the fiscal impact during a tough economic period for both child-care businesses and working parents, as well as the risk to any children placed in unregulated care as a result of potential increases to child-care costs, DFPS recommends withdrawing the proposal of this amendment.

	§746. 2103
	None
	DFPS recommends withdrawing the proposed changes to this rule. See rationale in §746.2101 for additional information.

	§746.2201(b)


	Two commenters supported the requirement to ensure that the needs of all children, including those with special care needs, are met.
	DFPS recommends adopting this section without change.

	§746.2205


	DFPS received 75 comments regarding what an activity plan must include. Sixty-nine commenters supported the requirement that children have the opportunity to play outdoors in both the morning and afternoon. Four commenters expressed concern that it is not possible to go outdoors twice a day every single day. One commenter suggested changing the requirement to one hour a day in the morning and/or afternoon. One commenter asked for clarification for part day centers. One commenter suggested that DFPS add specifics about temperature and ozone alert days for outdoor time.


	DFPS recommends adopting this section without change. Giving children multiple opportunities to play outside ensures children engage in 60 to 90 minutes of outdoor play daily. Increasing the amount of time spent in active play is supported by the American Academy of Pediatrics and the U.S. Department of Health and Human Services, as outlined in the Surgeon General's Vision for a Healthy and Fit Nation 2010. The flexibility to consider appropriate weather conditions when planning outdoor play is currently provided in the requirements regarding activities for each age group in §§746.2417, 746.2507, 746.2607, and 746.2707 of this title. It is reasonable that a part day center operating less than five consecutive hours may only offer a single outdoor play opportunity. Licensing will continue to offer technical assistance in order to assist providers in addressing variable weather conditions.

	§746.2207


	DFPS received 106 comments, 81 who supported the addition of age and time limits for screen time activities. Twenty-four commenters had concerns. Most of these commenters were concerned that they will no longer be able to use educational materials that support learning for children younger than two years. Two commenters were concerned that the language suggests that screen time may be considered an activity and that more centers may choose to fill two hours of the day this way. Two commenters suggested that the time limit be changed to one hour maximum or be allowed in 30 minute increments. One commenter asked if television viewing will still be allowed the first and last 45 minutes of the day when children are arriving and departing.
	DFPS recommends adopting this section without change. The prohibition of screen time activities for children younger than two years of age is supported by the American Academy of Pediatrics. In addition, the American Academy of Pediatrics recommends limits on screen time for children older than two years to be no more than one to two hours per 24-hour period. When planning activities for children, it is important to consider if children could learn a skill better through hands-on experiences.

Television viewing during the first and last 45 minutes of the day will be allowable within the two-hour limit per 24-hour period.



	§746.2415


	Although no changes were proposed to this rule regarding equipment prohibited for use with infants, one commenter expressed concern that infant bouncer seats will no longer be allowed in infant classrooms.
	No changes were proposed to this rule; however, this rule does not prohibit the use of infant bouncer seats in the classroom. Licensing will continue to offer technical assistance in order to assist providers regarding what equipment is and is not allowed. No changes are recommended for adoption at this time.

	§746.2505(4)


	DFPS received eight comments regarding training cups used by toddlers. Four commenters supported requiring a child's first name and initial of last name on training cups. One commenter expressed concerns and suggested that each child have their own color of cup instead since a child this age cannot read her name, but may recognize the color of her cup. Three commenters asked for clarification. Two asked if training cups that are cleaned and sanitized between each use must be labeled. One commenter asked if this also applies to regular cups used by toddlers.
	The intent of this rule is to ensure that training cups used by children are maintained in a sanitary manner. The use of different colors for each child meets the intent and will be allowed as long as there is a way to verify which cup color is associated with each child, such as a color-code chart. 
DFPS recommends adopting this section with changes to paragraph (4) to clarify that (a) if names are not used, then there is a system in place so training cups are individually assigned to each child; or (b) training cups are cleaned and sanitized between each use.

	§746.2507


	Two commenters supported allowing toddlers the opportunity to play outdoors in the morning and afternoon. Two commenters were concerned that this rule does not give caregivers the flexibility to decide when to go outdoors.


	DFPS recommends adopting this section without change. Giving children multiple opportunities to play outside ensures children engage in 60 to 90 minutes of outdoor play daily. Increasing the amount of time spent in active play is supported by the American Academy of Pediatrics and the U.S. Department of Health and Human Services, as outlined in the Surgeon General's Vision for a Healthy and Fit Nation 2010. Providers have the flexibility to determine what is considered appropriate weather. It is reasonable that a part day center operating less than five consecutive hours may only offer a single outdoor play opportunity. Licensing will continue to offer technical assistance in order to assist providers in addressing variable weather conditions.

	§746.2509


	One commenter expressed the concern that parents of toddlers appreciate receiving a daily report and that they are a great way to keep open communication between parents and teachers.
	DFPS recommends adopting this section without change. The rule gives providers the greatest level of flexibility regarding the sharing of information about a child's day while in care. 



	§746.2607


	Two commenters supported allowing children the opportunity to play outdoors in the morning and afternoon. One commenter expressed the concern that with the increasing level of expectations for pre-k children to obtain the skills they obtain before entering kindergarten, the rule would take away from instruction time.


	DFPS recommends adopting this section without change. Many of the skills that are outlined in the revised Texas pre-kindergarten guidelines from the Texas Education Agency (TEA) may be taught in a variety of settings that includes outdoors. Outdoor play can be utilized to support learning in areas such as social and emotional development, language and communication, and science.

	§746.2707


	Two commenters supported allowing school-age children the opportunity to play outdoors in the morning and afternoon. 
	DFPS recommends adopting this section without change. Giving children multiple opportunities to play outside ensures children engage in 60 to 90 minutes of outdoor play daily. Increasing the amount of time spent in active play is supported by the American Academy of Pediatrics and the U.S. Department of Health and Human Services, as outlined in the Surgeon General's Vision for a Healthy and Fit Nation 2010. Providers have the flexibility to determine what is considered appropriate weather. It is reasonable that a part day center operating less than five consecutive hours may only offer a single outdoor play opportunity. Licensing will continue to offer technical assistance in order to assist providers in addressing variable weather conditions.

	§746.2909(5)


	One commenter supported the clarification of language in this rule that outlines the arrangement of napping equipment. This language is more consistent with NAEYC accreditation standards.
	DFPS recommends adopting this section without change.

	§746.3103 and 746.3107

	One commenter was concerned when children may or may not be included in a get-well care program. The commenter suggested that the rule be amended to no longer reference the excludable diseases as defined by the Department of State Health Services (DSHS) since excluding children who have an excludable disease are the same children who would be served by a get-well program. 
	DFPS recommends adopting these sections without change. The intent of this change is to update the state agency reference. Get-well care is designed for children who are too ill to attend their regular care program but do not have an excludable disease. Children who are no longer contagious but have a greater need for care, or do not feel well enough to participate comfortably in the classroom activities may benefit from attending a get-well program.

	§746.3301


	DFPS received 170 comments concerning the basic requirements for snack and mealtimes. Forty-six commenters supported the rule, while 12 commenters had concerns, and five commenters had general comments.

Five commenters specifically supported subsection (b), which requires water to be made available and served at each meal and snack time. Seventeen commenters had specific concerns with this subsection. Seven commenters were concerned that serving water would mean that a second cup would be required and increase costs. Four commenters were concerned that serving water along with milk would decrease milk consumption overall. Other commenters felt that it should be left up to the parent to decide. Five commenters asked if having a water fountain meets the requirement to serve water.

Thirty-four commenters supported subsection (c), which prohibits beverages with added sugars from being served to children in care. Thirty-eight commenters expressed specific concerns for this same subsection. Fifteen commenters said that it is the parent's choice what to send to drink. Sixteen commenters were concerned that fruit punch and sweetened milk would no longer be allowed to be served for birthdays or other special occasions. Eleven commenters were concerned that children would drink less milk if flavored milk is no longer allowed. Two commenters suggested allowing flavored milk while excluding other beverages with added sugars. Eight commenters asked for clarification if beverages with added sugars may be served to children on special occasions.
	DFPS recommends adopting subsection (b) without changes. The purpose of subsection (b) is for children to be served water during meals and at snack time. Although this requirement may be met in a variety of ways, providing access to a water fountain alone does not meet the purpose of the rule. Research indicates serving drinking water to children ensures they are properly hydrated and facilitates reducing the intake of extra calories from nutrient poor foods and drinks which are associated with weight gain and obesity. Consumption of more water is supported by the U.S. Department of Health and Human Services as outlined in the Surgeon General's Vision for a Healthy and Fit Nation 2010.

Water may be served in the same cup as milk or juice. It is reasonable to serve or ask the children to serve themselves the milk or juice that is being offered as a part of the meal or snack before serving the water. 

Liquids with added sugars provide less nutritional value overall and should be avoided as they also promote tooth decay. This is supported by the American Academy of Pediatrics. The U.S. Department of Health and Human Services, as outlined in the Surgeon General's Vision for a Healthy and Fit Nation 2010, also supports reducing consumption of sodas and juices with added sugars.  

No changes were proposed to §746.3309, which outlines the requirements for meals and snacks provided by parents so parents will continue to be able to provide meals and snacks. DFPS is not recommending any proposed changes at this time.
DFPS recommends adopting subsection (c) with changes to clarify that beverages with added sugars may be served for special occasions such as holidays or birthday celebrations. 

	§746.3305


	DFPS received 30 comments on this rule, which outlines a child's daily food needs. Twenty-seven commenters supported that the rule reflects the requirements of the state obesity prevention program. Three commenters were concerned that parents will no longer have the option to provide other foods. 
	DFPS recommends adopting this section without change. The purpose of the amendment to the rule for daily food needs is to regroup the age ranges and portion sizes to be more consistent with the Child and Adult Care Food Program administered by the U.S. Department of Agriculture (USDA). 
No changes were proposed to §746.3309, which outlines the requirements for meals and snacks provided by parents so parents will continue to be able to provide meals and snacks. DFPS is not recommending any proposed changes at this time.

	§746.3316


	DFPS received 31 comments concerning what fruit and vegetable juices may be served to children in care. Thirty commenters supported the types and amounts of juice that may be served. These commenters stated that this reflects the requirements of the state obesity prevention program. One commenter was concerned with requiring a center to replace juices with water since some children do not drink water.
	DFPS recommends adopting this section without change. The limits on the amount and types of juice served to children in care are supported by the American Academy of Pediatrics and the Child and Adult Care Food Program administered by the USDA. 

	§746.3409


	One commenter was concerned about lowering the length of time that disinfectant solution must be left on the surface of any item that is being sanitized. The commenter suggested keeping the current requirement in order to be more sanitary even if that means soaking something for a longer period of time to ensure cleanliness.
	DFPS recommends adopting this section without change. The American Academy of Pediatrics supports leaving a sanitizing solution on the surface for a minimum of two minutes before wiping dry. 

	§746.3411


	DFPS received four comments concerning what is considered a disinfecting solution. Two commenters supported the clarification of commercial products that may be used as disinfectant solutions. Two commenters expressed concerns. One commenter suggested that bleach be used less frequently since it is toxic. The second commenter suggested adding language to support the use of more natural disinfectants.
	DFPS recommends adopting this section without change. The intent of this rule is to clarify what commercial products may be acceptable to use as disinfectant solutions based on Environmental Protection Agency (EPA) guidelines. The American Academy of Pediatrics supports the use of bleach as a sanitizing agent. Licensing will continue to research the efficacy and safety regarding the use of other alternative disinfectants.

	§746.3421


	One commenter expressed concern that it is it difficult to safely hold an infant up to a sink to wash his hands after diapering.
	No changes were proposed to this rule; however, the current rule does note that if an infant is not old enough to be raised to the sink and reach for the water, then the infant's hands should be washed with towels. DFPS is not recommending any proposed changes at this time. 

	§746.3503


	DFPS received 14 comments regarding diaper changing equipment. Five commenters supported the rule. Eight commenters expressed concern with the rule. Five of these commenters suggested that the diapering surface have a safety mechanism that is used when a child is on the surface and the caregiver's hand must remain on the child at all times. Three commenters expressed concern that a caregiver's hand on the child does not adequately protect a child from falling. Two commenters suggested allowing a mat on the floor to be used as a diaper-changing surface. 
	DFPS recommends adopting this section without change. The intent of this rule is to clarify examples of safety mechanisms that may be used when changing a child's diaper above floor level, including safety straps, raised sides, or a caregiver's hand that remains on the child at all  times. The rule is consistent with current recommendations from the American Academy of Pediatrics. The current requirement allows a mat placed on the floor to be used as a diaper-changing surface.



	§746.3601


	DFPS received two comments concerning what type of illnesses prohibit a child's admission into care. One commenter supported the changes regarding fevers since this change is recommended by American Academy of Pediatrics (AAP), more reasonable for parents, and much more of an indicator that a child is really ill and should be excluded. One commenter expressed concern that increasing the allowable temperature would allow the child to remain in care and spread germs/illness for a longer period of time.
	DFPS recommends adopting this section without change. The intent of the change in language is to be consistent with current recommendations from the AAP.

	§746.4215


	DFPS received two comments regarding the sharing of indoor activity space while children are in care. One commenter supported the changes since they meet the needs of centers located on public school campuses that may share indoor activity space. The second commenter was concerned that the rule will lead to confusion and access of people with unknown backgrounds into the centers. Centers should be safe and closed off from other business or activities. 
	DFPS recommends adopting this section without change. The intent of the rule is to allow for shared use of indoor space, excluding classroom space, as long as the center is following a written plan that specifies how caregivers will supervise and account for children in their care. Implementing and following the written plan reduces the overall risk for children in care.

	§746.4315


	DFPS received two comments. One commenter supported the changes to allow other programs to share outdoor activity space. The second commenter was concerned that the rule does not address outdoor space capacity and asked how Licensing will assess for compliance.
	DFPS recommends adopting this section without change. The intent of the rule is to allow for shared use of outdoor space as long as the center is following a written plan that specifies how caregivers will supervise and account for children in their care. Implementing and following the written plan reduces the overall risk for children in care. Licensing staff will determine compliance by observation and review of documentation during inspections.

	§746.4509


	DFPS received one comment supporting the clarification regarding lofts.
	DFPS recommends adopting this section without change.

	§746.4601


	DFPS received two comments regarding the safety requirements of active play equipment. One commenter was concerned that the same safety requirements for active play equipment apply to equipment away from the center. The second commenter was concerned with paragraph (10), which outlines stairs and steps on climbing equipment, regardless of height, must have handrails the children can reach. Some climbing equipment for toddlers is designed to be crawled on as well as walked on. It is specifically designed so that toddlers can be independent and play freely and requiring hand rails would negate the child's freedom and take away from the experience the equipment is designed to provide.
	DFPS recommends adopting this section without change. The requirement that equipment used both at and away from the center meets the same safety requirements is to reduce the risk of injury to children in care. Handrails on stairways and step ladders are intended to provide hand support and to steady the user when accessing stationary climbing equipment. Licensing will offer technical assistance and can address questions regarding individual types and designs of equipment.



	§746.4605(a)


	One commenter suggested adding an example or definition to clarify "fulcrum seesaws" and "track rides."
	DFPS recommends adopting this section without change. Licensing will offer technical assistance and can address questions regarding individual types and designs of equipment, including sharing photos or descriptions of equipment as needed. 

	§746.4607


	One commenter was concerned and suggested that this rule regarding the maximum height of play surfaces is not necessary.
	DFPS recommends adopting this section without change. Limiting the maximum height of equipment reduces the risk of severe injuries to children.

	§746.4805


	One commenter supported the revisions regarding use zones for slides.
	DFPS recommends adopting this section without change.

	§746.4901


	None.
	Although no comments were received, DFPS recommends adoption of this section with changes to subsection (b) to remove the proposed language "type and" since it no longer applies. The amount of loose-fill surfacing material required under active play equipment is based on the height of the equipment and not the type of loose-fill material used.

	§746.4907


	DFPS received 39 comments concerning the installation of loose-fill surfacing material under outdoor active play equipment. Three commenters supported increasing the amount of loose-fill surfacing material from six to nine inches. One commenter stated that falls on climbing equipment are common injuries on playgrounds and can be very dangerous injuries for children. Thirty-six commenters expressed concern with the increase. Eighteen of these commenters said it would be expensive to add three inches of material. Seven commenters stated that the height of barriers to keep the loose-fill material in place may be unsafe for younger children to climb over. Three commenters suggested that supervision by the caregivers prevents more playground injuries rather than increasing the loose-fill surfacing material.


	Since falls are a very common playground hazard, the installation and maintenance of protective surfacing under and around all equipment is crucial to protect children from severe head injuries. The changes are consistent with guidelines for playgrounds in the Consumer Product Safety Commission Public Playground Safety Handbook and eliminate the previous chart which was confusing and difficult to interpret. Centers will have five years to budget, plan and add loose-fill surfacing materials and modify barriers to hold the surfacing materials as a part of their regular maintenance of loose-fill materials. 
Based on commenters' concerns regarding costs associated with the changes, DFPS recommends adopting this section with changes to subsections (a) and (b) to require at least six inches of loose-fill materials be used when equipment is five feet or less in height and at least nine inches of loose-fill materials be used when equipment is greater than five feet in height.

	§746.4951


	One general comment was received suggesting that an example of soft contained play equipment be included in the rule.
	DFPS recommends adopting this section without change. Licensing will offer technical assistance and can address questions regarding individual types and designs of equipment, including sharing photos or descriptions of equipment as needed.

	§746.5202


	DFPS received 10 comments, nine in support of the rule. One commenter expressed concerns for centers that are part of a public school district that may have different requirements.


	DFPS recommends adopting this section without change. The intent of this rule is to ensure centers have thought about and designed a plan that reduces risk to children in care in the event of an emergency. The rule is based on recommendations from National Association of Child Care Resource and Referral Agencies (NACCRRA) disaster policy recommendations.

For those centers operated by a public school district or located in a public school, the emergency preparedness plan must include what is outlined in this rule and may also include additional requirements as required by the school district. 

	§746.5205


	DFPS received 10 comments concerning paragraph (2). Two commenters supported the requirement to conduct severe weather drills every three months. Eight commenters expressed concern and suggested that the current rule requiring centers to conduct the drills every six months is adequate.
	DFPS recommends adopting this section without change. The changes to this rule are consistent with recommendations from the American Academy of Pediatrics. More frequent severe weather drills ensure that newly enrolled children and staff have the opportunity to practice and become more familiar with evacuation procedures. 

	§746.5607


	DFPS received eight comments. Three commenters expressed support for the changes in what types of child safety restraint systems must be used when transporting a child in care. 

Five commenters expressed concern with the rule. Two of these commenters expressed concern regarding the cost to comply. One commenter suggested that child booster seat laws need to be removed since they make it difficult to take children on field trips. Two commenters suggested that a booster seat or safety seat not be required for a child who is at least four years of age and weighs less than 40 pounds when riding in small buses. This second of these two comments was received on behalf of a bus sales and manufacturing company representing approximately 480 child-care centers. This commenter stated that NHTSA has concluded that 3-point seat belts of a type that will become mandatory on small school buses October 20, 2011, are considered to be a child safety restraint system appropriate for any four year old child regardless of weight or height. The commenters make the suggestion that subsection (d)(4) be amended to add a separate category for small school buses that adds that a child may be restrained in a properly-fitting 3-point safety belt anywhere the child sits in the vehicle. This same commenter requested that an error referencing Senate Bill 61 in the preamble be corrected.


	DFPS recommends adopting this section without change. This rule was previously proposed and withdrawn based on the numerous comments that were received. DFPS worked closely with stakeholders in an effort to propose a rule that reflects the greatest protections to children being transported by child-care programs - in particular, those children being transported in large and small buses.  

Stakeholders have expressed that the compromises reached as a result of meeting and an ongoing exchange of information were satisfactory with the exception of safety requirements for children who are four years of age weighing 40 pounds or less.  

While stakeholders contend that children who are four years of age regardless of height and weight, being transported on a small bus (with a gross vehicle weight rating of 10,000 pounds or less) are equally safe in a child safety restraint or three point safety belt, this is not supported by the American Academy of Pediatrics or the National Highway Traffic Safety Administration (NHTSA).  

Our research consistently found that a child who is less than 40 pounds, less than four years old, or less than 40 inches tall, should be in the appropriate child safety seat, safety vest or bus-specific add-on restraint system (such as the STAR system).  

Although the NHTSA addition of lap shoulder belts to small buses in October 2011 will further the protection of children being transported in this type of vehicle, the law is not retroactive. Small buses with safety belts that do not fit children properly will continue to pose a safety risk to four year olds who weigh 40 pounds or less. 
DFPS is not making any changes to the rule at this time. However, Licensing will provide technical assistance as needed and will consider waiver or variance requests submitted by individual operations using small buses that meet the NHTSA requirements. 

Although the passage of S.B. 61 by the 80th Texas Legislature prompted the research that led to the content of the proposed rule, the requirements in their entirety are not required by the new law, as stated in the preamble.

	General Comments for Chapter 746 


	DFPS received 97 general comments. Seventy-eight comments were received regarding all of the rules, 70 in support for all the rules. Seven commenters were opposed to all the rules.
	

	
	Three commenters expressed concern regarding the costs that may be incurred as a result of the rules. One commenter made a general comment that the rules are neutral but look fair. 
	DFPS is sensitive to the challenges that child-care operations and families are faced with given our current economy. However, experience indicates that children are safer in regulated care settings with caregivers that have a baseline of training in child growth and development, health, and safety. Minimum standards establish this baseline and help achieve a balance between the benefits derived from regulation and the affordability and availability of healthy and safe child-care.

	
	Four commenters suggested phasing in a continuity of care model allowing children to stay with one primary caregiver for several years instead of transitioning to a new class every year.


	Current rules allow for a continuity of care model. Centers that desire to use a continuity of care model that includes infants may request a variance for §746.1605 that would outline their plan for combining infants with children 18 months and older.

	
	One commenter expressed concern that there were no regional meetings scheduled in the Rio Grande Valley, even though there are 600 to 1000 or more child-care centers in this area.
	A total of 41 regional stakeholder meetings were held in 18 cities across the state from September to November 2009. Locations were selected to accommodate the greatest number of providers in each DFPS District and based on the accessibility and availability of space. Meetings were held in Corpus Christi and San Antonio.

	
	One commenter suggested that there be a period of technical assistance of at least six months so that centers may revise policies and notify parents.
	As with all new rules, Licensing will offer a period of technical assistance after the rules become effective, to facilitate compliance.

	
	One commenter expressed concern with the format of the minimum standards publication and suggested that rules be stated rather than in a question and answer format, similar to how they were in 1982.
	The rules are written in a question and answer format reflecting the use of plain language recommended and used in federal and state law. 



	
	One commenter suggested that the rules be incorporated into the entire version of the minimum standards so that providers may be able to easily access them.


	Once final rules have been adopted, the minimum standard publications will be updated to include rule changes, add information on best practices and include an expanded index making it easier to find information.

	
	One commenter expressed concern that she and her child who has Down's syndrome and autism has been blacklisted at child-care centers. The commenter suggested that directors need to be trained on discrimination.


	If a parent has concern that a program is not following minimum standard rules he may make a report to Licensing. Licensing may also be able to provide consumers with information on local resources, other state agencies, and advocacy organizations that can assist in addressing a family's needs. 

	
	Two commenters expressed concern regarding the cost impact analysis survey. One commenter was concerned about the statistics provided. The second commenter was concerned that many centers did not receive the postcard or e-mail notification regarding the survey and when they found out they only had five days left to complete the survey. This commenter suggested that owners or designated directors need to receive all notifications sent by Licensing. The commenter also asked who completed the surveys. 


	Stakeholders were encouraged throughout the rule-making process to provide input and feedback during regional stakeholder meetings, cost impact surveys and the public comment period. The cost impact analysis survey was conducted using a web-based survey tool January 16 - 30, 2010. Attendees of the 41 regional stakeholder meetings held during the fall of 2009 were informed that the survey would be web-based and conducted in January 2010. A link to the online survey was e-mailed to 7,345 child-care centers across the state that provided an e-mail address to Licensing. There were 1,614 surveys completed on or before the deadline. A postcard was mailed in mid-April 2010 to all licensed child care centers regarding the proposed rules and the public comment period. In addition, an e-mail was sent on June 10, 2010, to licensed child care centers with e-mail addresses on file with CCL to remind them of the public comment period, which was June 11 - July 12, 2010. The comment period was also extended to include testimony provided at the July 16, 2010, DFPS council meeting.

	
	One commenter suggested that Licensing needs to represent and include all groups (non-profit and for-profit alike) in the rule-making process.
	Of the survey respondents 50.7% identified themselves as for profit providers while 49.3% indicated they are non-profit. 

	
	One commenter was concerned that rules are developed around the ability of staff to regulate and that minimum standards do not equal quality.


	Minimum standards establish the baseline for healthy and safe out of home care for children and are based on research and information provided by the CPSC, AAP, NAEYC and Texas state agencies. Licensing offers training and technical assistance to facilitate provider compliance and encourages improving the quality of care available to consumers.

	
	One commenter suggested that FBI checks should be transferable between operations due to the cost of the check.


	Licensing is currently working on establishing a way to verify FBI checks for multiple operations under the same governing body. 

	
	One commenter was concerned regarding the operation and program director qualifications as outlined in Chapter 744 of this title (relating to Minimum Standards for School-Age and Before or After-School Programs). The commenter suggested that directors who have served as directors for at least a year should be exempt from the new qualification standards unless they change employers. 

	Licensing evaluates director qualifications on an individual basis; and staff will provide technical assistance and consider waiver or variance requests to provide the greatest flexibility to comply.



	
	One commenter supported evaluating the minimum standards every six years since it will help to strengthen care to children in child-care centers. 
	DFPS appreciates the comment.



	§747.301(7)
	DFPS received three comments regarding notifying licensing of unexpected but planned closures.  One commenter asked if notification was needed if a home is closed for fewer than five days, and another commenter asked if the vacation schedule would be subject to Licensing approval. One commenter expressed concern that notification was only needed if the absence was to occur at the same time as a scheduled Licensing inspection visit. 


	DFPS is adopting this section without change. A home's designated hours of operation are established by the home itself and are submitted to Licensing either at the time of application or when there is a change in the designated hours of operation. This rule requires child-care homes to notify Licensing of any planned closures that occur outside their designated hours of operation. For example, a home that chooses to remain closed during specific times of the year such as local holiday school breaks, would report these scheduled closures in their designated hours of operation to their licensing inspector at the beginning of the school year. This rule requires reporting unexpected but planned closures, such as those due to reduced enrollment, that were not included in the designated hours of operation. 

	§747.403(c)
	One commenter questioned how to comply with this rule and how Licensing will verify completion.  


	DFPS recommends withdrawing the proposed changes to add subsection (c) since there is not yet a reliable system available in all areas and among cellular phone providers that ensures a call made to 911 from a cell phone will automatically direct emergency personnel to the home.

	§747.501
	One commenter expressed concern with Licensing stipulating what should be included in operational policies.

	DFPS recommends adopting this section without change. The intent of the rule is to outline what information about the home's day-to-day operating procedures must be included in operational policies that are shared with parents. This exchange of information facilitates communication between the consumer and the provider and acts as a protection for children in care. 

	§747.801(4)
	One commenter asked for clarification regarding which background checks need to be on file: for all or just current employees.
	Rules related to background checks are established in Chapter 745. Licensing staff can provide technical assistance on which pieces of information should be maintained in the child care home. DFPS recommends adopting this section without change.

	§747.901
	One commenter supported the rule.
	DFPS recommends adopting this section without change.

	§747.1113
	None 
	DFPS recommends adopting §747.1113 with a change to subsection (a)(3) to add that the experience can come from another country. This change will help clarify that experience in another country counts toward director qualifications and will make the rule consistent with a similar rule in Chapter 744.

	§747.1207
	One commenter suggested an alternate way to verify high school completion in lieu of a diploma would be to allow a college transcript from an accredited college to be considered proof of required education.


	DFPS recommends adopting this section without change. The intent of this change is to clarify that an individual who can provide documentation that they have completed and passed all courses required for high school graduation meets minimum qualifications. A transcript from an accredited college may be accepted as proof of required education.

	§747.1315
	DFPS received two comments. One commenter expressed concern regarding addition of the Texas Trainer Registry and is concerned that this is an endorsement that will one day lead to the requirement that all trainers be listed in the registry. One commenter questioned how a Licensing representative would verify this during an inspection.
	DFPS recommends adopting this section without change. The Texas Trainer Registry is listed as an acceptable option that child care providers may use when seeking training for themselves and for their staff. Licensing will continue to determine compliance regarding training through review of documentation as outlined in §747.1327. 



	§747.1501(c)(6)(C) 
	DFPS received two comments. One commenter expressed concern that if providers are considered responsible enough to care for kids they should be responsible enough to set their own limits regarding the personal use of electronics. The second commenter suggested that the use of personal electronics be allowed during naptime.


	The purpose of the requirement is to prohibit personal use of electronic devices that would interfere with a caregiver being able to appropriately supervise the children in her care. Use of a caregiver's personal cell phone for a business related reason, including contacting the parent or EMS in the event of an emergency or illness, would be permissible. DFPS recommends adopting this section with changes to subsection (c)(6)(C) to add language to clarify that a cell phone may be used for necessary calls as long as appropriate supervision is maintained. 

	§747.1603
	DFPS received seven comments, three in support of the rule. Three commenters were concerned counting four-year olds as school-age children. Two of these commenters were concerned that supervision would be a problem due to an increased number of children in the home. One commenter suggested that a 1:10 ratio should be allowed, and was concerned that the standard was discriminating to privately run pre-kindergarten programs. One commenter sought clarification on whether this rule applied to both licensed and registered homes.
	The intent of this change is to allow four year olds attending a pre-kindergarten program operated by or in collaboration with a local public school district to be counted in the same way children five years old and older who are in care after school hours are counted. This change does not impact the total number of children that may be in care at any one time. This change applies only to registered child-care homes. DFPS recommends adopting this section with changes to paragraph (5) to clarify that this rule only applies to registered child-care homes, and a "school age child" means a child five years old or older who is in care after school.

	§747.1801
	DFPS received 19 comments concerning this rule. One commenter supported the change, stating it would equalize the standard between registered and licensed homes. Four commenters noted that the ratios for registered and licensed homes were now identical and questioned the benefit of becoming a licensed home given this scenario. 

Thirteen commenters opposed the rule stating the amendment lowers the number of children that a Licensed home can care for. One commenter stated licensed homes should be allowed to care for more children than registered homes.  


	DFPS recommends adopting this section without change. The intent of this rule is to align licensed home ratios to those of registered homes when caring for three or four children under the age of 18 months.  

The changes do not lower the ratio, but instead increase the ratio for a single caregiver in a licensed home. Currently, a registered home provider may care for seven children total when caring for three children under the age of 18 months, while a licensed home provider may only care for a total of six children when three children under the age of 18 months are in care.  As outlined in §747.1803, when there are two or more caregivers present in a licensed home 12 children may be in care regardless of ages. However, this is not true in a registered child-care home.

	§747.2101
	One commenter requested clarification whether or not an activity plan must be in writing.


	The intent of this rule is to clarify that activity plans must take into account the needs of all children in care, including those with special care needs. No changes are being made to §747.2107, which outlines that the activity plan does not have to be written. DFPS recommends adopting this section without change.

	§747.2103
	DFPS received four comments. One commenter supported the rule and recommended that the activity plan include outdoor time in both the morning and afternoon, as it would aid in reducing the number of overweight children. Two commenters expressed concerns that it will be difficult to ensure that children play outside both mornings and afternoons due to the weather. One commenter suggested that the phrase "when weather appropriate" be added.  


	DFPS recommends adopting this section without change. Giving children multiple opportunities to play outside when weather conditions permit, helps to ensure children engage in 60 to 90 minutes of active play daily. This is supported by the American Academy of Pediatrics, and the U.S. Department of Health and Human Services as outlined in the Surgeon General's Vision for a Healthy and Fit Nation 2010.  

The flexibility to consider appropriate weather conditions, when planning outdoor play is currently provided in the requirements regarding activities for each age group in §747.2407, §747.2507 and §747.2607. Licensing will continue to offer providers technical assistance in assessing weather conditions.

	§747.2103(b)
	One commenter stated the rule was unnecessary since children do not normally just sit in front of the television for extended periods of time.


	DFPS recommends adopting the section without change. The intent of this rule is to ensure that if screen time activities are offered, children who do not want to participate have the option to take part in a planned alternative activity instead.

	§747.2105
	DFPS received two comments, one in support of the rule. The second commenter stated that providing guidelines for screen time activities is unnecessary.
	DFPS recommends adopting this section without change. The American Academy of Pediatrics recommends limits on screen time for children older than two years to be no more than one to two hours per 24 hour period. 

	§747.2405(4)
	DFPS received three comments. One commenter stated this rule is already addressed in rule §747.2319. Two commenters believe that the rule should allow for a color coded system in lieu of names.


	The intent of this rule is to ensure that training cups used by toddlers are maintained in a sanitary manner. The requirement outlined in §747.2319 is similar but only applies to bottles and training cups used by infants in care. The use of different colors for each child meets the intent and will be allowed as long as there is a way to verify which cup color is associated with each child, such as a color-code chart.  

DFPS recommends adopting this section with changes to paragraph (4) to clarify that (a) if names are not used, then there is a system in place so training cups are individually assigned to each child; or (b) training cups are cleaned and sanitized between each use.

	§747.2407; 747.2507; and 747.2607
	For each of these rules DFPS received three comments regarding outdoor play for toddlers, pre-kindergarten age children, and school-age children respectively. One commenter supported the rules. One commenter stated concern it may be difficult to play outdoors in the morning and afternoon depending on the weather. One commenter suggested leaving the rules as is.


	DFPS recommends adopting these sections without change. Giving children multiple opportunities to play outside when weather conditions permit, helps to ensure children engage in 60 to 90 minutes of active play daily. This is supported by the American Academy of Pediatrics, and the U.S. Department of Health and Human Services as outlined in the Surgeon General's Vision for a Healthy and Fit Nation 2010. Each rule specifically states that outside play is "when weather permits." Licensing will continue to offer providers technical assistance in assessing weather conditions. 

	§747.3101


	DFPS received five comments. One commenter supported the rule, while four commenters expressed concerns. Three commenters requested that the requirement for water continue to be "always available" instead of "served at each meal and snack time." One commenter was concerned that each child would now be required to use two cups at snack and mealtimes. One commenter suggested that disallowing all sweetened drinks is too harsh but limiting them would be acceptable.


	The purpose of subsection (b) is for children to be served water during meals and at snack time. Although this requirement may be met in a variety of ways, providing access alone does not meet the purpose of the rule. Research indicates serving drinking water to children ensures they are properly hydrated and facilitates reducing the intake of extra calories from nutrient poor foods and drinks which are associated with weight gain and obesity. Water may be served in the same cup as milk or juice. It is reasonable to serve or ask the children to serve themselves the milk or juice that is being offered as a part of the meal or snack before serving the water. 

Liquids with added sugars provide less nutritional value overall and should be avoided as they also promote tooth decay. This is supported by the American Academy of Pediatrics. The U.S. Department of Health and Human Services, as outlined in the Surgeon General's Vision for a Healthy and Fit Nation 2010, also supports reducing consumption of sodas and juices with added sugars.  

DFPS recommends adopting subsection (c) with changes to clarify that beverages with added sugars may be served for special occasions such as holidays or birthday celebrations. 

	§747.3105
	None
	Although no comments were received DFPS recommends adoption of this section with changes to subsection (b) to clarify 1% milk to correct an error in the proposed text. 

	§747.3117
	DFPS received one comment supporting the rule.
	DFPS recommends adopting this section without change.

	§747.3121(a)(1)
	One comment was received stating there is not enough room on a toothbrush for a child's name.
	No changes were proposed to this rule; however, it is important for health reasons to make sure that toothbrushes are identified. Tape with a name on a toothbrush should suffice. No changes are proposed at this time.

	§747.3205
	One comment was received in support of the proposed rule.
	DFPS recommends adopting this section without change.

	§747.3207
	DFPS received one comment opposed to the rule. The commenter believes that if a local health department deems another solution more effective it should be allowable. 


	DFPS recommends adopting this section without change. The intent of this rule is to outline what is considered an acceptable disinfecting solution and is based on the recommendations from the American Academy of Pediatrics. Requests to use products that do not meet the requirement can be evaluated by Licensing on a case-by-case basis. 

	§747.3303 (c)
	DFPS received two comments concerning this rule. One commenter was concerned with the rule and suggested that safety straps along with one hand be used to prevent a child from falling during diaper changing. One commenter requested that Licensing consider cloth-backed plastic and vinyl sheets as acceptable diaper changing surfaces since these items can be laundered and reused.


	DFPS recommends adopting this section without change. The intent of this rule is to clarify examples of safety mechanisms that may be used when changing a child's diaper above floor level, including safety straps, raised sides, or a caregiver's hand that remains on the child at all  times. This is consistent with recommendations from the American Academy of Pediatrics. 

A smooth, non-absorbent and easy to clean diaper changing table or surface that is sanitized after each use or covered with a clean disposable covering that is changed after each use reduces the spread of germs from child to child and the risk of infection in a group care setting. 

	§747.3401(3)
	One commenter was concerned that by increasing the temperature this would allow the child to remain in care and spread germs/illness for a longer period of time.
	DFPS recommends adopting the section without change. The language is consistent with current American Academy of Pediatrics recommendations.

	§747.3403
	One commenter was concerned that there are some instances where a child is not allowed to return to care, even if the child's doctor has said he may return to care. 


	DFPS recommends adopting this section without change. The intent of this rule change is to update the state agency reference. Section 747.3401 outlines that a child may return to care as long as he has been evaluated by a health-care professional who has indicated that the child may be included in the child-care activities. 

	§747.3803(8)
	DFPS received one comment opposed to the requirement of non-glass thermometers and suggests the wording "preferably non-glass" be deleted. 
	DFPS recommends adopting this section without change. The intent of the rule change is to follow the American Academy of Pediatrics recommendations regarding items to be included in a first-aid kit. This is a safe option that allows greater flexibility to providers.

	§747.4403(6)
	DFPS received one comment suggesting that a definition or example of a giant stride be given.
	DFPS recommends adopting this section without change. Licensing will offer technical assistance and can address questions regarding individual types and designs of equipment, including sharing photos or descriptions of equipment as needed.

	§747.4405(a)
	DFPS received two comments. One commenter expressed concerns regarding the rule and suggested that some children may be physically advanced and able to use the restricted pieces of equipment. One commenter suggested adding an example or definition to clarify "fulcrum seesaw" and "track rides." 


	DFPS recommends adopting this section without change. The intent of the rule is to outline what equipment is not developmentally appropriate for children under the age of five; the changes are consistent with guidelines for public playgrounds in the Consumer Product Safety Commission Public Playground Safety Handbook. Licensing will offer technical assistance and can address questions regarding individual types and designs of equipment, including sharing photos or descriptions of equipment as needed.

	§747.4605
	One commenter was concerned that it is costly for homes to comply with frequently changing use zones if their equipment has been permanently installed. The commenter suggested that a clause be added to exempt homes in operation prior to the effective date of this rule.
	DFPS recommends adopting this section without change. The intent of this rule is to clarify the use zones for slides based on guidelines in the Consumer Product Safety Commission Public Playground Safety Handbook. The use zone for slides up to six feet remains the same while the use zone for slides greater than six feet is decreased. Licensing does not anticipate that providers will have to adjust equipment or use zones to meet the new requirements.

	§747.5003(3)(c)
	One comment was received asking for clarification of child tracking system information.
	DFPS recommends adopting this section with a change to subsection (c)(3) to replace "child tracking system" with "attendance record" to clarify that attendance record information for children present at the time of an emergency is required for the emergency preparedness plan. 

	§747.5005
	One comment was received suggesting that the term "shelter in place" be used in lieu of "severe weather."
	DFPS recommends adopting this section without change. The intent of this rule is to ensure that caregivers and children in care have the opportunity to practice and become familiar with emergency preparedness plans. Depending on the type of emergency, it may be appropriate to leave the home (evacuate) or to stay at the home (shelter-in-place).

	General comments received for Chapter 747


	DFPS received 10 general comments, four supporting all the rules. One comment opposed all of the rules.
	

	
	Two commenters expressed a desire for stronger regulation of listed homes.
	The Human Resources Code, Chapter 42.044 only permits Licensing to investigate listed homes when a complaint of abuse or neglect of a child is received. 

	
	Two commenters were concerned about the format and organization of the minimum standards publication.
	The rules are written in a question and answer format reflecting the use of plain language recommended and used in federal and state law. 

	
	One commenter was concerned about inspection information being posted on the website.
	Child Care Licensing's mission is to ensure the health and safety of children while they are in care. Part of that responsibility involves assisting parents in making informed decisions about child care.


RECOMMENDATION

It is recommended that the Council recommend adoption of these rules, with or without changes, as they are attached to this memo.

SCHEDULE

	Milestones
	Dates

	Proposed rules presented to the Council for recommendation to publish
	April 20, 2010

	Approval to publish proposed rules received from HHSC
	May 11, 2010

	Proposed rules published in the Texas Register
	June 11, 2010

	Thirty-day comment period ends
	July 12, 2010

	Rules presented to the Council for recommendation to adopt
	October 15, 2010

	Estimated approval date to adopt rules received from HHSC
	November 1, 2010

	Estimated date adopted rules published in the Texas Register
	November 19, 2010

	Effective date
	December 1, 2010


ATTACHMENTS 

Attached is a copy of the proposed adopted rules, as recommended for submittal to the Texas Register.

AN EQUAL OPPORTUNITY EMPLOYER


