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Licensing Policy and Procedures Handbook Revision __
This revision of the Licensing Policy and Procedures Handbook was published on ____. Summaries of new or revised items are provided below.

Enforcement Recommendations
Section 4500 Evaluating Risk to Children is revised to clarify risk assessment procedures and better detail the expectations for reviewing, selecting, and documenting Enforcement Recommendations – both for Licensing inspectors and supervisors. Additionally, the time frames for inspectors to review Enforcement Recommendations are being extended from two days to five days. See:
4500 Evaluating Risk to Children

4510 The CLASS Risk Review and Enforcement Recommendations

4511 Enforcement Action Options

4512 Acting on Enforcement Recommendations

4512.1 Actions Requiring Supervisory Approval

4512.2 Supervisor Responsibilities
The following item is revised to add a time frame requirement for conducting inspections during evaluation and probation and specifies the procedures for conducting inspections less frequently than the 30-day time frame. See:
7435 Inspecting During Evaluation and Probation
The Definition of Terms is revised to replace the definition of the term monitoring plan with the term monitoring frequency and to add the term recommended monitoring frequency. See:
Definition of Terms
******************************************************************************************************************************************
4500 Evaluating Risk to Children
LPPH November 2009 DRAFT 4112-CCL (previously item 4510; replaces current 4500)
Policy

Licensing staff must continuously evaluate each operation’s performance in terms of risk to children in order to determine appropriate enforcement actions to reduce such risk throughout the duration of an operation’s permit. 

Texas Human Resources Code §42.044
When evaluating risk to children, Licensing staff consider the following:

a. 
The nature of the activity (inspection or investigation) that generated the current Enforcement Recommendation, including any associated deficiencies

b.
The compliance history of the operation during the most recent two-year period, including:

  •
the total number of deficiencies,
  •
the weight associated with each deficiency,
  •
repetition of particular standard deficiencies, and
  •
patterns of deficiencies (for example deficiencies mainly concentrated in a particular subchapter);
c.
The scope and severity of each deficiency, including:

  •
ages of children involved,
  •
number of staff involved,
  •
any injury or harm caused,
  •
the affect of any injury or harm, and
  •
similarities with previous deficiencies;
d. 
Any pending investigations
e.
The history of abuse or neglect investigations, especially those that resulted in a disposition of either Reason-to-Believe or Unable-to-Determine
f.
Any serious-incident investigations, especially those that resulted in an injury. 
g.
Response to past technical assistance offered, including warning letters and provider plans of action

h.
Any prior remedial actions (see 7000 Actions and Remedies)

If Licensing staff discover a threat of immediate danger to children in care at an operation, staff must take action. See 7200 Handling Immediate Danger to Children.

Procedure

Here are some questions (by area) to consider when assessing risk:

Population and Services

a.
What age range does the operation serve? 

b.
What are the hours of operation? 

c.
What services does the operation provide?
d.
Were children in care during the last inspection?

Personnel

a.
Is the director, administrator, and the operation’s professional staff qualified to hold their respective positions at the operation? 

b.
Does the director or administrator maintain an adequate presence at the operation?
c.
Is the director or administrator and the operation’s staff and caregivers aware of and knowledgeable about the minimum standard rules?

d.
Does the person in charge have the authority to make changes or corrections? Is the person in charge knowledgeable about the minimum standard rules?

e.
What is the level of experience of the staff? 

f.
Is adequate staff training and orientation provided?

g.
What is the frequency of staff turnover? 
h.
Are risk evaluations in effect? If so, how many evaluations and for what type of background check findings? Are there any patterns in the type of charges or abuse or neglect allegations upon which risk evaluations have been conducted? Are conditions of the risk evaluations met?
Physical Facilities

a.
Are repairs to the physical building and outdoor equipment made promptly?

b.
Are staff mindful of environmental factors (location, physical facilities, proximity to sex offenders, and so on) that may present a hazard to children in care?

c.
Are fire and health inspections kept current and are corrections made promptly?
Compliance History

a.
Are waivers or variances in effect and if so, how many? Are conditions of the waivers or variances met?
b.
Have there been significant changes in the operation’s compliance history? If so, do changes in performance correlate with any specific factors at the operation (for example, a new director, change in season, staff shortage)?

c.
Are recent deficiencies cited related to high-risk standards (such as Infant Care, Quality of Supervision, Child-to-Caregiver Ratio, and Emergency Behavior Intervention? 

d.
Have deficiencies been addressed appropriately and in a timely manner? Are there repeated deficiencies?

e.
Do the staff or caregivers appear to recognize how continued deficiencies will affect the children? 

f.
Is the operation responsive to technical assistance?

g.
Has the operation historically initiated corrections on its own, or waited for additional regulatory action to be implemented before correcting deficiencies? 

h.
How many warning letters has Licensing sent to the operation during the past 24 months?

i.
Has the operation previously completed and implemented a Provider Plan of Action (Form 7277)?

j.
Have monetary penalties been assessed against the operation?

k.
Is the operation on or has it ever been on evaluation or probation?

l.
Were previous Licensing actions successful at reducing risk?

Investigation History

a.
How many reports of potential problems (investigations) has Licensing received about the operation? Did Licensing ultimately cite the operation for deficiencies?

b.
What percentage of the reports received were self-reports? How many reports should have been self-reported but were not?

c.
Is there a trend in the type of allegations or serious incidents reported?

d.
What are the ages of the children involved in any deficiencies or questionable situations?

e.
Did any of the reports result in substantiated determinations of abuse or neglect?

4510 The CLASS Risk Review and Enforcement Recommendations
LPPH DRAFT 4112-CCL (new item)
Policy

The CLASS Risk Review is a tool that supplements the professional assessments of Licensing staff. The CLASS Risk Review produces Enforcement Recommendations based upon the type, number, weight, and repetition of violations over the course of an operation’s two-year compliance history.
Quality Assurance Measure: Inspections #24

Inspectors must continue to independently evaluate risk to children in addition to reviewing CLASS Enforcement Recommendations. 

An inspector’s decision to select or reject recommended enforcement actions must be based on the overall risk to children exhibited by the operation. 

4511 Enforcement Action Options
LPPH DRAFT 4112-CCL (new item)
Procedure
Each enforcement action option represents an action that Licensing may take with regard to an operation based on the risk presented to children in care. Depending upon the situation, enforcement actions may be selected individually or in combination with other enforcement actions. 

All of the following options are available in every Enforcement Recommendation. The page layout varies depending upon the operation’s current risk as determined by the CLASS Risk Review.
No deficiencies cited. Follow monitoring frequency. This means that no action is being taken at this time. Staff do not select this recommended action if any other enforcement actions are selected, even if no deficiencies were cited at the current inspection. 

Follow-up without inspection. See 4320 Following up on Deficiencies Without an Inspection. This recommendation should be used when deficiencies were cited but do not warrant a physical follow-up. When this option is selected, CLASS Follow-Up and Chronology entries must clearly document how the inspector determined compliance. The decision to follow-up with or without an inspection should be based upon the nature of the deficiencies cited at the most recent inspection(s). 

Follow-up with inspection. See 4310 Following Up on Deficiencies With an Inspection. This action indicates that the inspector will conduct a follow-up inspection to determine compliance on specific deficiencies. Staff select this action any time that deficiencies necessitate a physical follow-up, even if this action is not included in the Recommended Actions Based on Risk. A Scheduled Date is required when this option is chosen. This date should be the date upon which the follow-up inspection is planned. 

Provider Plan of Action (Form 7277). See 4330 The Provider Plan of Action. A plan of action may be used to prompt an operation to resolve a pattern of deficiencies that present a low risk to children. A plan of action is voluntary; it is not a remedial action.
Warning letter and follow-up with inspection. See 4340 Sending a Warning Letter and Following Up With an Inspection. A warning letter (Form 2939) should be issued to caution the governing body of a child-care operation about the risks identified during recent inspections. The warning letter prompts the operation to resolve patterns of deficiencies in a timely manner and to maintain compliance on an ongoing basis. 


The inspector is required to conduct a follow-up inspection with this action, and the date of the follow-up inspection must be scheduled in the Scheduled Date field.

Expedite monitoring inspection. Staff select this action when risk at the operation warrants conducting a monitoring inspection prior to the Next Inspection Due Date from the Enforcement Recommendation.

  •
The expedited monitoring inspection is an interim inspection. If the operation does not demonstrate improved compliance at the expedited inspection, staff consider additional action.

  •
A Scheduled Date is required when this action is chosen. In many cases, if risk warrants an expedited inspection, the date of the expedited inspection should be no more than a few months after the inspection that prompted the action in order to reduce risk.
Monetary Penalties. See 7500 Administrative Penalties. Monetary, or administrative, penalties are fines that Licensing may impose against certain operation types or the controlling person of any residential operation. Monetary penalties can be assessed when the operation:

a.
violates a standard based in law as provided in Human Resources Code (HRC) Chapter 42; 
b.
makes a false statement about a material fact either on an application or in response to a matter under investigation; 
c.
refuses to allow an inspection; 
d.
purposefully interferes with an inspection or investigation; 
e.
fails to pay a penalty assessed under HRC 42; 
f.
commits repeated deficiencies that present low to medium risk; or
g.
fails to comply with an evaluation or probation plan after time limits for correction have expired. 

Evaluation. See 7400 Evaluation and Probation. Evaluation is imposed when a specific incident or pattern of deficiencies present a lower risk to children at the operation. Licensing imposes evaluation when there is a lower risk to children but when further action, such as closing, would not be necessary if the conditions imposed are followed and risk is reduced.
Probation. See 7400 Evaluation and Probation. Probation is imposed when a specific incident or a pattern of deficiencies could lead to adverse action. Licensing imposes probation when there is a significant risk to children but when further action, such as closing, would not be necessary if the conditions imposed are followed and risk is reduced. 
Adverse Amendment. See 7600 Adverse Actions. Adverse amendments are a type of adverse action in which an existing permit is voided and the permit is then reissued with new or additional restrictions or conditions. An adverse amendment may be imposed when the permit holder fails to make corrections to deficiencies and does not agree to a change that the inspector is recommending as a remedy. 

Involuntary Suspension. See 7600 Adverse Actions. In an involuntary suspension, Licensing takes away the permit holder’s authority to operate for a specific period of time so that deficiencies may be corrected. The operation must close during a suspension. Suspension may be imposed following criteria in the 7000 Actions and Remedies section when deficiencies create an endangering situation, an immediate threat or danger to the health and safety of children, or when there are indications of a continued failure to comply with the rules or law.
Injunction. See 7740 Injunctive Relief. If circumstances at the operation are determined to be so extreme that immediate intervention is warranted (there is substantial risk of immediate harm to the health and safety of children in care), the inspector may make a referral for legal action (injunctive relief) simultaneously with the mailing of the notice of an intent to deny, revoke, or suspend. 
Denial. See 7600 Adverse Actions. Denial is the refusal to grant a permit or an amendment to a permit. Denial would typically only be used in an Enforcement Recommendation if the operation has applied for a permit amendment, since no Enforcement Recommendation will be generated until after an operation’s full permit has been issued. 
Revocation. See 7600 Adverse Actions. Revocation is the cancellation of a permit, and the operation must close. Revocation may be imposed following criteria in the 7000 Actions and Remedies section when deficiencies create an endangering situation, an immediate threat or danger to the health and safety of children, or when there are indications of a continued failure to comply with the rules or law. Although revocation may be pursued after a single serious incident, revocation typically occurs after other enforcement action options have been exhausted. 
4512 Acting on Enforcement Recommendations

LPPH DRAFT 4112-CCL (new item)
When an Enforcement Recommendation is generated, a To Do of the type REC is created in CLASS instructing the inspector to View Recommended Action.

Upon receiving the View Recommended Action To Do, the inspector has five days to select an enforcement action from the Enforcement Recommendation Details page in CLASS. When acting upon an Enforcement Recommendation, the inspector must:

a.
review the action that trigged the recommendation;

b.
consider all relevant compliance history for the operation; 

c.
consult with his or her supervisor if necessary; and 

d.
select the most appropriate enforcement action based on risk.  

See 4500 Evaluating Risk to Children.
4512.1 Actions Requiring Supervisory Approval

LPPH DRAFT 4112-CCL (new item)

If any enforcement actions requiring supervisory review are selected, two To Do items of the type REC are created simultaneously in CLASS. 

  •
The inspector receives a To Do that states Staff Recommendation with Supervisor. 

  •
The supervisor receives a To Do that reads Risk-based action selected. Your review is needed for this action to take place. 
The inspector and supervisor have five days to complete this consultation. The To Do items are removed when the supervisor enters a decision on the Enforcement Recommendation Details page.

Once the supervisor has completed his or her documentation, the inspector receives a To Do item that reads Supervisor has reviewed recommended action. The inspector then has an additional five days to review the Enforcement Recommendation Details page and initiate the associated enforcement actions. The To Do is removed once the recommendation has been reviewed by the inspector.

Documenting Enforcement Recommendations

Any combination of actions can be selected from the three categories on the Enforcement Recommendation Details page. The three categories are:

a.
Recommended Actions Based on Risk;

b.
Actions Not Requiring Supervisory Review; and 

c.
Actions Requiring Supervisory Review.

If any alternative actions (those listed in the Actions Not Requiring Supervisory Review and Actions Requiring Supervisory Review categories) are selected, the inspector must also choose the most appropriate reason from the Reason for Alternative Recommendation drop-down menu. 

The Licensing Specialist Comments field should include documentation to support the enforcement action decision. Comments are required when the Reason for Alternative Recommendation selection is Other.

4512.2 Supervisor Responsibilities

LPPH DRAFT 4112-CCL (new item)

In addition to the routine consultation that occurs between staff and their supervisors, when actions are selected on the Enforcement Recommendation Details page from the Actions Requiring Supervisory Review section, the inspector is required to discuss his or her assessment of risk and the associated enforcement actions with the supervisor. After completing this consultation, the supervisor must ensure that the selections made on the Enforcement Recommendation Details page accurately reflect the enforcement decisions made during the consultation. 

Supervisor Documentation

The supervisor may need to remove or add check-box selections (or both) depending upon whether or not the agreed decision is different from the inspector’s original selection. After supervisory review, the page should only include action selections that will be implemented.

In the Supervisor Comments field, the supervisor should describe what actions the inspector originally selected, what (if any) changes were made to enforcement actions selected, and why. 

7435 Inspecting During Evaluation and Probation 

LPPH December 2009 DRAFT 4112-CCL (new item)
Procedure

During evaluation or probation, staff must inspect an operation as follows unless there is good cause not to inspect within these time frames because of an administrative review or investigation:

  •
During the first 21 days after the corrective action period begins 

  •
At least once every 30 days during the corrective action period 

  •
At the end of the corrective action period

Staff’s supervisor must approve that there is good cause not to inspect during the otherwise prescribed time frames. The approval should be documented on the Chronology page in CLASS for the operation.  

During each inspection, the inspector evaluates compliance with:

  •
the appropriate licensing law, administrative rules, or minimum standard rules; and

  •
the conditions of the evaluation or probation. 

DFPS Rules, 40 TAC §745.8633
See 4151 Documenting a Review of the Conditions.
Definitions of Terms 

LPPH August 2008 DRAFT 4112-CCL
Intake note: Only the definitions being revised or added are included in this draft.

Monitoring Plan definition deleted (please keep this note in the draft through publication).

monitoring frequency: an acceptable range within which an operation’s next monitoring inspection will be conducted, as determined by an assessment of risk factors at the operation. 
recommended monitoring frequency: An objective measure of how often an operation should be inspected based on the quantitative factors in its two-year compliance history (deficiencies and their associated weights).
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